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STATEMENT OF ISSUES PRESENTED 

\ 

1. Whether substantial evidence on the record as a 
whole supports the Board's finding that the company violated 
Section 8(a)(1) of the Act? 

2. Whether substantial evidence on the record as a 
whole supports the Board's conclusion th&; an apparent antagon¬ 
ism existed between the interests of the discriminate *s on the 
one hand and Local 840 and the company on the other so as to 
preclude the necessity of deferring to the arbitrator's decision 

j 

under the Spielberg doctrine? 

3. Whether substantial evidence on the record as a 
whole supports the Board's finding that the company laid off 
employees Bailey, Carrion, Escalera, Gonzales, Reyes and Agosto,j 
and discharged employees Pieretti and Vilcius in violation of 
Section 8(a)(3). 

COUNTER STATEMENT OF THE CASE 
This case is before the Court on the application of 
the National Labor Relations Board (hereinafter, the Board) 
pursuant to Section 10(e) of the National Labor Relations Act, 
as amended, for enforcement of its Order and by the cross peti¬ 
tion for review of the Board's Order by General Iron Corp. 
pursuant to Section 10(f) of the National Labor Relations Act, 
as amended. 


i 
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I 

STATEMENT OF THE FACTS 

■ ' 

In August of 1971, the employees of General Iron had j 
recognized Local 840 as the exclusive representative of its 
production and maintenance employees and had entered into a 
three year collective bargaining agreement with an expiration j 
date of August 22, 1974. Around May of 1974, Local 455 com- 
jmenced an organizational drive at Respondent-Employers plant, in 

an attempt to usurp Local 840 as the bargaining representative 
of the employees (A. 100). 

On or about May 10, 1974, Tony Shifano of Local 455 
gave LeRoy Howard, an employee of General Iron and the Shop 
Steward, authorization cards to distribute (A. 101). Howard 
in turn gave some cards to Jose Pieretti to distribute to the 
Spanish employees (A. 123). Both Howard and Pieretti testified 
that the cards were given out in the morning before work or 
during the breaks (A. 124). Both men stated that the bosses 

i 

did not see them distribute or collect the cards (A. 118) Both 
Henry and Mario Accarino stated that they were unaware of Local j 
1 455' 8 organizational activity until May 23 when that union made 
a demand for recognition (A. 170). All totalled there were 
some 21 employees who signed cards for Local 455. 

After Memorial Day, both Howerd and Pieretti related 
that they had discussions with the employer regarding Local 455. j 
Howard claimed that Henry Accarino told him to stop influencing 
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employees in favor of Local 455, and that he would shut the 
plant down rather than accept that Local (A. 107). However, 
Howard was unable to recall even an approximate date for the 
making of such a declaration. Moreover, despite the inference 
that the employer wa aware of Howard's union activities, he 
was soon promoted to foreman (A. 111). 

Jose Pieretti also testified that Henry Accarino 
told him that he didn't want problems, that unions gave him 
problems and that he preferred Local 840 (A. 131). Pieretti 
also related that Mario Accarino told him, after he had given 
testimony before the Board, "I know where you was, and next 

j 

time I fire you" (A. 137). However, there was no proof offered 
to demonstrate that Mario Accarino did know where Pieretti was 
or that he would fire Pieretti or any other man for giving a 
statement. 

By way of contrast, Henry Accarino firmly denied 
making either of the statements attributed to him by Howard and 
Pieretti. Ke stated that he never threatened to close the plant, 
never refused to bargain with Local 455, never threatened re¬ 
prisals against employees and never discouraged support for 
Local 455 (A. 203). Mario Accarino likewise stated that he 
never threatened employees for supporting Local 455, and never 
made the statement attributed to him by Pieretti (A. 175). More 
importantly, both Accarinos stated that they had no knowledge 




Of which employees signed cards for Local 455 until the Novem¬ 
ber 1974 hearing date (A. 204). 

Pr ^ or and during Local 455's attempt to usurp the 
representative power of Local 840, General Iron was undergoing 
a change in production. In March, April and early May, the 
company was developing a new line which resulted in an increase 
in employees (A. 172). However, on May 20, their sales repre¬ 
sentative informed them to stop all shipments until mid June 
because of limitations which had developed in the buying power 
of department stores (A. 173). This of course necessitated 

I 

a reduction in the work force. Although both Accarinos put off 
a decision to lay off workers as long as possible, by May 28 
they had no choice. Luis Escalera and Carlos Gonzales were 
laid off on that date. On May 29, Manuel Sanchez, Jose Carrion 
and Enrique Pellot Reyes were laid off. On the following date 
Charles Bailey was laid off (A. 187-188). All six employees 
were recent additions to the work force and were laid off pri¬ 
marily on the basis of seniority (A. 174). By early June, as 
the sales representative had predicted, business picked up and 
all six men were offered reinstatement (A. 174). However, only; 
one employee, Jose Carrion returned to work (A. 191). 

In early June, problems developed with Marcellus 
Vilcius, a recent employee who was hired despite the fact that 
he spoke no English and could understand no one (A. 95). He 












was given two extremely simple jobs both of which he failed to 
perform properly. As to the first job, Henry Accarino advised 
that Vilcius continually complained that the machine was no 
good and had to be periodically reinstructed (A. 182-183). 

After receiving a number of complaints about Vilcius from the j 
other employees, Accarino transferred him to another machine 
used for the bending of handles (A. 176). However, he pro¬ 
ceeded to make a costly error on that assignment too when he 

I 

co-mingled barrels of the handles with precounted boxes pre¬ 
viously placed in the shipping department (A. 184). Aside 
from the mistake resulting in a recounting of some 10,000 
handles, it also demonstrated to the employer that the language 
barrier was causing too many problems and might one day result 
in an injury to another employee (A. 187). As a result of the i 
above Vilcius was discharged on June 5. 

Over the past year p-oblems also developed with 
respect to Jose Pieretti whose fear of machines ultimately 
lead to his discharge. Although he was employed since 1971, 
he never mastered the operation of the various spot welding 
machines in the plant, although they were essentially the same 
(A. 192) . In May of 1974 when a previous job he~~ was working 
on was completed, he was transferred to a new job welding 
slack racks on a different machine. Although new employees 
with less experience were producing 60 or 70 racks per hour. 






I 

t. 


Pieretti could only weld 10 to 12, 5 or 6 of which were defect¬ 
ive (A. 197). Accarino's suggestions to choose a machine he 
was comfortable with and to wear glasses went unheeded. After 
three days, Accarino could no longer afford to keep him on that 
job, and he was transferred to another (A. 198). Pieretti 
could not perform on that job either, and when a co-employee I 
complained, he was removed from that job as well (A. 198). 
Finally, Henry Accarino called Pieretti into his office and 
asked him what the problem was, suspecting that Pieretti wanted' 
to be laid off so as to collect unemployment (A. 199). It was 
at this point that Pieretti confided his fear of machines 
despite the fact that there was no history of injuries with 
Plant machines (A. 192-193). Although Accarino considered j 
discharging Pieretti at that time, he agreed not to do so. 
However, approximately one month later, when Pieretti took 
two days off without telling Accarino, the employer felt com¬ 
pelled to discharge him (A. 200). 

Thereafter, on September 27, 1974, an arbitration 
hearing was held pursuant to grievances filed by Local 840 
alleging that the aforementioned eight employees were terminated 

for union activity. _ The arbitrator found the facts to be 

essentially as described above and held that the employees 
were properly discharged and laid off for cause. No decision I 
was made regarding Marcellus Vilcius since he was offered 
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reinstatement on the basis of his representation that he was 
now attending school to learn English. 


Despite the arbitrator's findings, a complaint was 
issued on September 30, 1974 by the National Labor Relations 
Board pursuant to charges filed on August 5 and 16 by Local 

I 

455. As a result of a hearing held on November 20, 21, Decem¬ 
ber 2, 3 and 4, Administrative Law Judge Henry Jalette concluded 
that the employer had violated Sections 8(a)(1) and (3) of the 
Act and ordered the employees reinstated. The Board affirmed 

I 

the Administrative Law Judge's ruling. 

I 

» 







POINT I 

SUBST\NTIAL EVIDENCE ON THE RECORD AS A WHOLE DOES NOT SUPPORT 
THE BOARD'S FINDINGS THAT THF COMPANY VIOLATED SECTION 8(a)(1) 
OF THE ACT IN THE ONE INSTANCE DESCRIBED BY LEROY HOWARD AND 
THE THREE INSTANCES DESCRIBED BY JOSE PIERETTI. 

The Board held that the company v.dated Section 8(a) 

i 

(1) of the Act as a result of one comment Henry Accarino pur¬ 
portedly made to LeRoy Howard, two comments he made to Jose 
Pieretti and one comment which Mario Accarino purportedly made 
to Jose Pieretti. As admitted by the Administrative Law Judge, 

l 

the sole evidence introduced to support these comments was the 
testimony of each of the recipients. Each only testified as to 
the instance in which he was involved. The result is that the 
four 8(a)(1) violations were based on the single, self serving 
totally uncorroborated statements of the two witnesses. Dis- 

i 

crepancies in their individual testimony and denials by the 
Accarinos, and in some instances, by General Counsel witnesses 
were found insufficient to preclude the Board's adoption of 
the Administrative Law Judge's findings. 

Fowever, it is well settled that the Court of Appeals 

I 

may decline to follow the action of the examiner in crediting 

and discrediting testimony even though the Board may have 

— 

accepted the Judge's findings. In point of fact the Court is 
not barred from setting aside the Board's decision, if it 
cannot conscientiou<ly find that the evidence supporting it is 






substantial. N.L.R.B. VS. MONROE AUTOMOBILE EQUIPMENT CO. 392 
F2d 559 (C.A. 5, 1968); PORTABLE ELECTRIC TOOLS INC. VS. N.L.R.fe 
309 F2c! 423 (C.A. 7, 1962). More importantly, in deciding 
whether the evidence supporting it is substantial, that evi¬ 
dence must be viewed "in the light that the record in its 
entirety furnishes including the body of evidence o ppo sed to 
the Board's view ". UNIVERSAL CAMERA CORP. VS. N.L.R.B. 340 
U.S. 474 (1950). Thus the damaging evidence cannot be viewed 
in h vacuum, and as stated by Justice Frankfurter, " must do 
more than create mere suspicion ". When the limited evidence 
of General Counsel is viewed in this manner, it becomes clear 
that the company is not guilty of any 8(a)(1) violations. 

LeRoy Howard testified that Henry Accarino once 
told him to leave Local 455 alone and stop influencing employee 
preferences. He related that Henry Accarino stated he would 
close the shop rather than bargain with that union (A. 107). 
Henry Accarino testified that he never threatened to close the 
plant, never warned anyone not to support Local 455 and indeed 
never even had a conversation with Howard on the subject (A. 
202-203) . Cross-exmiration did little to discredit this 
denial. 


In contrast, Howard's recollection must be deemed 
suspect. He co- ’d not relate even the approximate date of 










V 

this supposed occurence. His statement was totally self serv- 

2 / 

ing and consistent with his extensive support for Local 455. 

His recollection finds no corroboration anywhere else in the 
record. Most importantly, however, the alleged employer 
threats and coercion are totally inconsistent with the company'$ 
promotion of Howard in May 1974. If they viewed with anger 
his activity in support of Local 455 as Howard alleged, why 
would they promote him? Viewing the record as a whole, it is 
difficult to comprehend how the existence of such a comment 
can be found to be supported by substantial credible evidence. 

Next, employee Jose Pieretti testified and attributed 
two comments to Henry Accarino and one to Mario Accarino, all 
found violative of Section 8(a)(1). He testified that on 
May 28, Henry Accarino told him that 1) he didn't want any 
problems with the unions, 2) unions give him trouble, 3) ha 
could fire everyone, and 4) Local 840 would have to stay (A.(14). 
Once again, the statement was totally self serving given 

3/ 

Pieretti's favoritism to Local 455 and is totally uncorroborated. 


1/ Perhaps this was by design rather than by a failure to 
recall. Since Mario Accarino and Jose Pieretti testified that 
Henry Accarino's knowledge of Local 455's presence occurred as 
a result of the May 23 demand for recognition, any assignment 
of a prior date to the statement would present a conflict and 
raise questions as to the credibility of Howard's testimony. 

2/ Howard not only solicited cards for the union, but was 
responsible for bringing Local 455 to the plant. 

3/ Pieretti solicited Local 455 cards to the Spanish speaking 
employees. -10- 






Moreover, as indicated above, Henry Accarino totally denied 
restraining employee?! from joining or supporting Local 455 and | 
denied threatening discharge for such support (A. 203). Thus, 
the evidence was hardly substantial. 

Furthermore, even if such a statement was made by 
Henry Accarino, it is not violative of Section 8(a)(1) of the 
Act. The alleged quote-"I don't want any problems"- is rela¬ 
tively innocuous. It represents merely that type of anti¬ 
union hostility to be expected during the course of an organi¬ 


zation drive which is not violative of the Act. FORT SMITH 
BROADCASTING CO. VS. N.L.R.B. 341 F2d 874 (C.A. ARK, 1968). 


Indeed, the statement is more a reflection on the labor- 
management facts of life than on any antagonism directed at 
Local 455. 


In addition, an employer's statement which does not 
reach the level of an outright threat must be construed by the 
employee himself as being coercive before it can be found 
violative of the Act. N.L.R.B. VS. ROLLINS TELECASTING INC. 


494 F2d 80 (C.A. 2, 1974). Thus, Henry Accarino's expressed 
preference for Local 840, and his statement that he could 
fire everyone must be shown to have affected or restrained 
Pieretti's support for Local 455. The record demonstrates 
just the opposite. Pieretti continued his support and testified 
for the union in July 1974 before the Board. Thus any 
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II 


conclusion that Pieretti was affected by the comment, it total¬ 
ly speculative. 

i- 

It was next found by the Board that certain comments 1 
made to Pieretti by Henry Accarino in his office on May 30 
* were violative of Section 8(a)(1). Although Pieretti had 
performed satisfactorily on the job prior to the Spring of 
'1974, from that point on he began to experience difficulty. 

He made considerable mistakes despite employer attempts to 
give him easier assignments on machines of his choice. Finally 
Henry Accarino called him in believing that the change of 
quality of Pieretti's work was intentional and motivated by a 

I 

desire to be laid off so that he could collect unemployment. 

Henry Accarino asked him if he wanted to be laid off (A. 129). 

The company asserts that this was the only reason for asking 
the question. The Board concluded that the question was in¬ 
tended to threaten discharge for the employee's union activity. 
Such a conclusion by the Board was totally speculative based 

i » 

on the evidence presented. The evidence could just as properly 
give _ise to an innocuous motivation for the incident as it 
'could to a culpable motivation. 

Lastly, much is made of the comment made to 

i- 

Pieretti by Mario Accarino the day following the employee's 
testimony before the Board. Mario Accarino supposedly 

I 

told Pieretti - "the next time you ask for a day 

i 

i 
i 

I 








off, I'm going to fire you, cause I know where you was" (A. 16), 
The Board found that the comment constituted a threat of dis- j 
charge and improper surveillance in violation of Section 8 (a) 

(1) of the Act. Once again this conclusion was reached despite 
the self serving nature of the statement, the lack of cor¬ 
roboration and a firm denial by Mario Accarino. 

Nevertheless, even if we arsume that the statement 
was made, substantial evidence on the record as a whole does 
not exist to support a finding of 8(a)(1) violations. The rec¬ 
ord is totally void of any evidence that the comment was moti¬ 
vated by Mario Accarino's actual knowledge of Pieretti's 
whereabouts. There is no proof of unlawful motivation, which 
is a necessary prerequisite, NATIONAL CASH REGISTER CO. VS. 
N.L.R.B. 466 F2d 945 (C.A. 6, 1972). Pieretti never told the 
Accarinos why he wanted the day off and no proof exists that 
Mario Accarino knew of the date of the hearing. Mario Accarino 

! 

may have been just as motivated to make the statement because 
of a non-union reason as a union related reason. Under such 
circumstances, the Board's findings are speculative and based 
merely on suspicion. Accordingly, they must be reversed. 

C.F. EL PASO NATIONAL GAS CO. 193 N.L.R.B. No. 50, JOHN C. 

MANDEL BUREAU INC. 202 N.L.R.B. No. 25. 

In essence then, the findingsof 8(a) (1) violations 
were based on speculation and suspicion rather than on sub¬ 
stantial credible evidence required by law. 
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POINT II 

SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE DOES NOT SUPPORT 
THE BOARD'S ADOPTION OF THE ADMINISTRATIVE LAW JUDGE'S CON¬ 
CLUSION THAT AN APPARENT ANTAGONISM EXISTED BETWEEN THE INTERESTS 
OF THE DISCRIMINATEES ON THE ONE HAND AND LOCAL 840 AND THE 
COMPANY ON THE OTHER. ACCORDINGLY, THE BOARD SHOULD HAVE DE¬ 
FERRED TO THE ARBITRATOR'S DECISION THAT THE EMPLOYEES WERE 
LAID OFF AND DISCHARGED FOR GOOD CAUSE AND NOT BECAUSE OF ANY 
UNION ACTIVITY. 

On May 28, 1974, Luis Escalera and Carlos Gonzales 
were laid off. The Following day Jose Carrion, Enrique Pellot 
Reyes and Manuel Sanchez Agosto were laid off. Charles Bailey 
was laid off on May 30. The employments of Marcellus Vilcius 1 
and Jose Pieretti were terminated on June 5 and July 29 re¬ 
spectively (A. 20). The company attributed the layoffs to a 
work slow down and the firings to the employees' inability to 
perform their jobs. 

i 

The collective bargaining agreement in effect be¬ 
tween the company and Local 840 provided for arbitration of 
grievances. Although none of the employees saw fit to file 
grievances. Local 840 initiated the arbitration process on 
their behalf contending that they were terminated because of 
their activity in support of Local 455. None of the alleged 
discriminatees showed up at the September 5 arbitration hear¬ 
ing. The arbitrator adjourned the matter to September 27. 

Local 840 sent out notices to the employees. The letters 

I 

sent to Gonzales, Pellot, Escalera and Bailey were returned. 

i 

| 
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Although, Pieretti/ Vilcius and Sanchez received their notices/ l 

w i 

only Vilcius showed up. Carrion had returned to work on August 

i 

13 and was discharged for good cause on September 20. 

At the arbitration hearing Vilcius was reinstated. 

I 

The arbitrator then concluded that Pieretti was dismissed fur 

! 

good cause/ and the other employees were laid off consistent 

i 

with the collective bargaining agreement since they were pro¬ 
bationary employees. No doubt the lack of presence/ cooperation 

i 

and advise of the discriminatees to Local 840 contributed heavily 
to the dismissal of their claims. 

.Despite the resolution of the issue of the termina¬ 
tions of these employees by the arbitrator, the Board adopted 
the conclusions of the Administrative Law Judge and refused to 
give deference to that decision. They cast aside the regularity 
and due process safeguards present in the arbitration proceeding 

and concluded that it was impossible for the arbitrator to 

; , 

renuer a fair decision here because of an antagonism which they 
' found between the discriminatees and Local 840. 

Although the Board has t' 3 jursidiction to determine 

t ( 

! issues initially resolved by the arbitration process, it is 
well settled that deference to the arbitrator's decision sho '.d 

I 

normally be accorded. CAREY VS. WESTINGHOUSE ELECTRIC CORP. 

375 U.S. 261 (1964). The line of cases extending from SPIELBERG 

I 

MANUFACTURING CO. 112 N.L.R.B. 1080 (1955) through RAMSEY VS. 


I 





I 


N.L.R.B. 327 F2d 784 (C.A. 7, 1964) to TIME D.C., INC. VS. N.L.RjB. 
504 F2d 294 (C.A. 5, 1974) all consistently hold that where the 
proceedings appear to have been fair and regular, untainted by 
fraud, collusion, serious procedural irregularities or repugnent 
|to the purposes of the Act, the Board should defer to the 
arbitration decision. 

» 

The aforementioned cases dictate the approach which 
the Eoard and Courts should take in viewing arbitration decisions. 
The presumption is that deference will be accorded and the bur¬ 
den of irregularity falls upon those seeking to deny its accept¬ 
ance. To be sure, existent antagonism between the interests of 

1 

the discriminatees and the union constitutes a sufficient basis 

i 

to preclude deference. KANSAS MEAT PACKERS 148 N.L.R.B. No. 2 ! 

' 

(1972); N.L.R.B. VS. HORN & HARDART CO. 439 F2d 674 (C.A. 2, 

1971). However, because of judicial confidence in the ability 
of the arbitration process to fairly and equitably resolve the 
issues presented, the burden of proving such antagonism must be 

i 

satisfied by clear and convincing evidence UNITED STEELWORKERS 
VS. WARRIOR i, G. NAV. CO. 363 U.S. 1409 (1960). 

Respondent-employer contends that the Board and 
General Counsel have failed to distinguish between the lawful 

I 

righh to refuse deference because of such antagonism and the 
actual existence of clear and convincing proof of such antagon- j 
ism. A careful review of the record in its entirety demonstrate^ 
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that no substantial evidence of such antagonism between the 
six employees and Local 840 exists. To be sure, the potential¬ 
ity of such antagonism exists where an incumbent union's col¬ 
lective bargaining agreement will not be renewed because of 

employee support for another union. However, this does not 

i' 

mean that it existed between Pieretti, Sanchez, Escalera, 
Gonzales, Reyes, Dailey and Local 840. 

; 

There is no proof in the record of hostility between 
the terminated employees and Local 840. Except for Pieretti, 
Local 340 had no way of knowing whether the five laid off em¬ 
ployees (Carrion returned to work in August) even supported 

• Local 455. With 25 employees in the unit, these five could 

i 

just as easily have been Local 840 supporters. The record, 
more properly shows that Local 840 did everything in its power 
to advance the grievances of these employees in the face of a 
total lack of cooperation on the discriminatees part. Indeed, j 

I 

it was Local 840 and not the employees who filed the grievances., 
Despite notices, none of the discriminatees showed up on Septem- : 

! 

ber 5. Although Local 840 sent out notices of the September 

' 

i 27 date, only Vilcius came. Pieretti and Sanchez specifically 
stayed away. Insofar as the four returned letters are con- 

: 

cerned, the letters themselves demonstrate the union's desire 
to reach them. Where a change of address exists it seems 

* 

more proper for the client or discriminatee to let his 
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proponent know where he is moving than to put the onus on the 
union to attempt to track him down. Finally, Nuchow's failure 
to realize that Vilcius spoke French and not Spanish would seem 
to be an excusable mistake under the circumstances. 

The substantial evidence on the record, in actuality, 
demonstrates that the arbitrator's decision was based on in¬ 
adequate preparation cause by the discriminatees failure to 
help Local 840 aid them and not by any antagonism or polariza- 

I < ’ 

tion between them. In these circumstances, the negligent em¬ 
ployees themselves must bear the onus for the union's failure 
to present evidence on their behalf. Furthermore, any attempt 
to infer that Local 840 antagonism is proven by the employees 
indifferene represents pure speculation and is far from being 
clear and convincing. Under the circumstances of the case at 
bar, deference should have been accorded to the arbitrator's 
decision based as it was on the lack of incriminating evidence 
presented to him by the union. ELECTRONIC REPRODUCTION SERVICE I 
213 N.L.R.B. No. 110. 







i 
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POINT III 

1 

SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE DOES NOT SUPPORT 
THE BOARD'S FINDINGS THAT THE EMPLOYER LAY OFFS OF BAILEY, 
CARRION, ESCALERA, GONZALES, REYES AND AGOSTO AND THE DISCHARGES 
OF VILCIUS AND PIERETTI WERE VIOLATIVE OF SECTION 8(a)(3) OF 
THE ACT. 

In the event this Court does not find that the Board 
erred in failing to defer to the arbitrator's resolution of these 
,issues. Respondent-employer asserts that nevertheless substantial 
evidence does not exist on the record to support any conclusion 
of 8(a)(3) violations. As indicated in Point I of this Brief, 
the Court of Appeals may decline to follow the Board's resolu¬ 
tion of the credibility issues, if they cannot conscientiously 
find that the evidence supporting it is substantial. N.L.R.B. 

VS. MONROE AUTOMOBILE EQUIPMENT , supra. Thus, if, after re¬ 
viewing the entire record and considering the evidence opposed 
to the Board's conclusion, the Court finds that General Counsel'^ 
evidence creates no more than a suspicion of violative conduct, 
the Board's finding can be reversed. Respondent-employer assert^ 
that such a review reveals that the Board's conclusions are 
based more on speculation and suspicion than on substantial 

1 

credible evidence. 

I COMPANY KNOWLEDGE 

There is no direct proof that the employer knew of 
the union preferences of any of the eight employees involved. 
Furthermore, the circumstantial evidence presented is extremely 


i 

I 



tenious. Much weight is attached to the fact that Henry 
Accarino was in the plant a substantial portion of each work 
day (A. 175) and thus must have known which employees signed 
the cards for Local 455. Yet Pieretii, Howard and Vilcius all 
testified that "no boss ever saw them handing out cards or 
italking to anyone from Local 455" (A. 118). In fact, Vilcius 
couldn't speak English thus making it impossible for Henry 
Accarino to know what he was talking about. Moreover, Henry 
and Mario Accarino specifically denied any such knowledge. 
Clearly then, any inference drawn concerning company knowledge 
on the basis of Henry Accarino's presence in the shop is purely 
speculative. 

The same can be said for the testimony regarding the 
vote taken by Nuchow. The inference is made that since Nuchow 
took a vote of employee preferences and know which workers fa¬ 
vored Local 455, he must have automatically imparted such know¬ 
ledge to the employer. Once again this is idle speculation un¬ 
supported anywhere in the record. 

Without specific proof of employer knowledge as to 


the preference of each of the eight workers, 8(a)(3) violations 

! i 

! can only be based on a combination of circumstantial factors 
which collectively demonstrate company knowledge. There must 

> 

be substantial credible evidence on the record which proves 

i 

1) knowledge of general union activity, 2) employer animus 
toward Local 455, 3) questionable timing of layoffs and discharges 







I 


and 4) pretexturous reasoning assigned by the employer for the 

■terminations. N.L.R.B . VS. PIEZO MANUFACTURING CORP. 290 F2d 
455 (C.A. 2, 1961). Only with satisfactory proof of all four 
factors can the inferences be made that the terminations were 
intended to discourage employee support for Local 455. In point 
of fact, no such proof exists with respect to three out of the 
four prerequisites. 

The employer does not dispute that he had knowledge 
of general union activity in late May of 1974 by virtue of 
Local 455's demand for recognition on May 2 3. However, in a 
unit of 25 employees, he did not know which employees favored 
which union. Moreover, the employer had no specific animus 
toward Local 455, and no such evidence has been advanced, save 
Henry Accarino's general comments to Jose Pieretti. These com- 

> i 

ments, however, consisted of nothing more than a concern over 
the effect of unions in general and can be dismissed as innocuous 
statements which generally accompany an organizational drive 
(see Point I). The comments did not make any direct reference 
to Local 455. 

i. 

The key to the resolution of the 8(a)(3) issues, how- 

j 

ver, revolve around the reasoning ascribed to the terminations 

» 

by the employer. Unless the proof is substantial that the 
reasoning was pretexturous, and the timing overly suggestive, 
no 8(a)(3) violations can be found. Once again, no such 
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satisfactory proof exists. 

THE LAYOFFS 

The chronology of events reveals that the company 
developed a new line in March, April and early May which nec¬ 
essitated an increase in the work force. The six laid off 
employees were hired at that time for that reason. Thereafter, 
in mid-May 1974, the employer received a call from its sales 
representative requesting them to hold up further shipments 
until mid-June because of limitations in buying power. This 
information was verified in a letter to the company received 
May 20 (A. 67). However, rather than hurting the employees un¬ 
necessarily, the Respondent carefully considered its alternative 
and made no lay offs until May 28 when Escalera and Gonzales 

I 

were so informed. The following day, the company felt com¬ 
pelled to lay three more employees off and on May 30, Bailey 
was advised of the lay offs (A. 173-174). However, as soon as 
June began and the progni stications of the sales representative 
proved true, all six men were re-called during the first few 

l 

days of the month (A. 174). 

I 

The sequence described above, and the reason ascribed 
therefore were all reasonable under the circumstances. They 
demonstrate employer concern over a loss of work for its men, 
rathe * than a desire to terminate for union activity. If union 
activity was the motivating force, why not lay the men off on 






May 23, the date of the demand for recognition, or the follow¬ 
ing date? Is It not jn'-.t as r-.&« r.Ole to infer that no lay 

offs were made unt* M;» • 2 r > t cat £ of employer reluctance to 
hurt the men rathe* ' of union activity? Why not 

lay off all six at the s time? Does not the staggering 
of the layoffs and the immediate recalling more properly show 
employer motivation to cause as little economic loss as possible 
to the men? The important point to be considered here i6 that 
a philanthropic motivation is just as valid in inference as a j 
hostile one. Both represent at the least, speculation, and 
at the moat, suspicion. The substantial credible evidence 

I 

needed to label the layoffs as pretexturous and violative of 
Section 8(a)(3) has clearly not been shown. 

THE DISCHARGE OF MARCELLUS VILCIUS 
The Administrative Law Judge’s finding of an 8(a) (3) 

I 

violation for the discharge of Vilcius was based primarily on 
tht fact that the employee's language barrier wss the same in 

I 

June as it was when he was hired in September 1973. Accord* igl^r, 
the inference was drawn that the employer's decision to reverse 
his position concerning the effect of the barrier must have 
therefore been pretextt *ous. The sufficiency of the inference 
however, is extremely questionable in view of the detailed 

i- 

reasoning advanced by Henry Accarino for Vicius' termination. 

Henry Accarir.o testified that the language barrier 







had caused minor problems all along. Vilcius' first job was 
extremely simple, and he was only taken off it five months 
later when the job was completed (A. 181). Moreover, even on 
the job, Henry Accarino stated that Vilcius kept complaining 
that the machine was no good. Henry Accarino stated he had 
to continually re-demonstrate the job to him (A. 182-183). 

The second job given to him was also simple involving 
the use of a machine to bend handles which were to be placed in 
a barrel. On June 5, after bringing the handles to the shipping 
department, he poured the contents of handles into pre-counted I 
boxes, thereby ruining the count in those boxes and causing the 
Respondent to re-count some 10,000 handles (A. 185-186). 

i 

Henry Accarino related that the episode made him wary, and that| 
the language barrier would one day result in a serious mishap 
(A. 187). The concern was a valid one under the circumstances. 

i 

Clearly the evidence providing a reasonable reason 
for discharge is substantial. It is uncontradicted in certain j 
key particulars and reveals employer patience more than union j 

i 

motivated hostility. If the employer suspected him of union 
activity, he could have been laid off along with the others 
rather than being fired in connection with a specific incident 
Vilcius' own making. Moreover, this employer was fired at 
a point in time when the other laid off employees were re¬ 

called. 

The cases clearly hold that in applying the 










substantial evidence test the Court must consider all of the 
evidence including that in opposition £o the Board's findings. > 
UNIVERSA L CAMERA CORP. VS. N.L.R.B. , supra. In this instance, 
such an application of the rule clearly demonstrates that the j 
evidence in support of unlawful discharge is not substantial 
and therefore should be reversed. 

THE DISCHARGE OF JOSE PIERETTI 

Viewing all of the evidence in favor of as well as 
opposed to the Board's findings, demonstrates that Pieretti's 
discharge for job inefficiency was also valid and not pre- 
texturous. The substantial credible evidence simply does not 
support a finding oi. a discharge motivated by union activity. 

The record establishes a long line of job inefficiency 
and fear o£ machines orted not only be Henry Accarino's 

testimony, but by Piei ;i's as well. The job of spot welder 
was a simple one (A. 192). All the machines were essentially 
the same (A. 192). Pieretti was on the job for two years. 
Clearly he should have been able to handle his job competently. 
Yet, he admits to a fear of machines (A. 148). He admits to 
turning out defective work (A. 141). He admits to producing 
lower quantities of a product when confronted with a new machine 
There was uncontradicted testimony of Pieretti's failure to 
turn out more than eight or ten slack racks while others hired 
more recently turned out between 60 and 70 flat racks (A. 194- 






< 196). There was ample testimony of his difficulty welding 
frame assemblies as well as the complaints of his co-workers 
with respect thereto (A. 198). 

Under these circumstances, it is clear that Henry 
Accarino was not using Pieretti's two-day absence in July as a 
pretext for discharge. Rather, in this case, it was legitimately 
: "the last straw". In the face of such strong testimony of in¬ 
efficiency, substantial evidence on the record as a whole 
clearly does not support a finding of discharge motivated by 
; union activity, especially in view of the time lapse between 
Local 455's demand for recognition and the date of Pieretti's 
discharge. 

I 

i 
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CONCLUSION 

For the foregoing reasons, it is respectfully sub¬ 
net ted that the Board's Order should not be enforced and the 
Complaint dismissed. 

! 

I 

Respectfully submitted 

BURTON R. HOROWITZ, ESQUIRE 

i 
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